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Town of Swansboro 
Board of Commissioners 

July 11, 2022, Regular Meeting 

In attendance: Mayor John Davis, Mayor Pro Tem Frank Tursi, Commissioner 
PJ Pugliese, Commissioner Larry Philpott, Commissioner Pat Turner, and Commissioner 
Jeffrey Conaway.  

********************************** 

Call to Order 
The meeting was called to order at 5:30 pm. Mayor Davis led the Pledge of Allegiance. 

Public Comment 
Citizens were offered an opportunity to address the Board regarding items listed on the 
agenda. No comments were given.  

Adoption of Agenda and Consent Items 
On a motion Commissioner Philpott, seconded by Commissioner Conaway, the Agenda 
and below consent item was unanimously approved. 

- Ordinance 2022-O10/Text Amendment/Town Code Chapter 74 Traffic Schedules -
VI. Speed limits

Appointments/Recognitions/Presentations 
Parks & Recreation Month  
Mayor John Davis presented Parks & Recreation Director Anna Stanley and her 
department with a proclamation designating July as Parks & Rec Month. Mrs. Stanley 
shared that the Parks & Recreation Department success was contributed to the staff and 
many volunteers as well as funding opportunities that had been obtained.   

Public Hearing 
Special Use Permit/147 Front Street - Dock 
Planner Jennifer Ansell reviewed that Jack Harnatkiewicz had applied for a Special Use 
Permit to extend the existing dock at 147 Front Street and add four slips for annual rental 
and additional spaces for day dockage. The dock will provide eleven total slips; the 
Unified Development Ordinance defines a “Marina” as dockage with over ten slips. 
Marinas are allowed in the B-2HDO zoning district pursuant to the issuance of a special 
use permit. Additionally, “Docks and Piers (commercially operated)” required a special 
use permit in the B-2HDO zone. 

The application was removed from the April 25, 2022, regular meeting agenda to allow 
the Town time to consult with a maritime expert on the safety issues voiced at the 
Planning Board and Historic Commission meetings, and to consult with the State Historic 
Preservation Office on their review of the application. The expert and State Historic 
Preservation office responses were entered into the record as evidence, herein included as 
Attachment A and B.
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Attorney Matthew Nichols with Nichols Law Firm was present in representation of Lady 
Swan Boat Tours/Tim and Jane Simpson. Mr. Nichols stated that construction of the dock 
would have a negative impact on Lady Swan Boat Tours and the business would suffer 
damages.  

Attorney Bryce Pike with The Pike Law Firm was present in representation of the 
applicant Jack Harnatkiewicz. 

The public hearing was opened at 5:56 pm. 
Jennifer Ansell, David Newsome, Kirby Marshall, Jack Harnatkiewicz, Tim Simpson, 
Jane Simpson, Michael Diel, Fred Schatner, and Anna Stanley were sworn in. 

Attorney Pike addressed the board and public contenting and providing an objection to 
the record against the process and against Mr. Simpson/Lady Swan Boat Tours claiming 
damages. He stated that the Lady Swan Boat Tours had no standing as the dock location 
in which the business utilized was not a neighboring dock or the neighboring property 
owners. He further stated that if the dock proposed for construction was going to cause 
any dangers or issues, CAMA and the Town would not have signed off on the project at 
the CAMA level. 

David Newsom, Professional Engineer with Crystal Coast Engineering at 205-3 Ward 
Road addressed the board and provided a background on his professional experience 
designing Marine projects. He provided and reviewed portions of a letter he submitted 
to the board on the matter, and it was accepted as evidence, herein included as attachment 
C.  

Attorney Pike addressed Mr. Newsom inquiring if he had seen the Town Dock lease, to 
which Mr. Newsom indicated he had. Attorney Pike submitted a copy of the lease into 
evidence, and it was accepted, herein included as attachment D.  He called attention to the 
last page of the lease which included a diagram and asked Mr. Newsom to identify the 
length of the boats to which he indicated that they were 26 ft length boats. Attorney Pike 
then presented a town dock flyer for evidence, and it was accepted, herein included as 
attachment E. Mr. Newsom was asked to identify the diagram provided in the presented 
flyer to which Mr. Newsom identified as the same diagram in the lease for the Town 
dock. Attorney Pike then provided the board with a report from the 2020 Recreational 
Boating Statistics published by the US Coast Guard. Page 70, table 37 was accepted as 
evidence, herein included as attachment F. The report provided data that indicated that of 
the 10 million boats registered in the United States, 95% of the boats are under 26 feet, 
leaving 5% over 26 feet. Attorney Pike wanted the board to make note of that information 
to which he would return to later.  

Attorney Nichols addressed the board contending that comments made about the CAMA 
permit application were made without merit. The hearing was for the Special Use Permit, 
the CAMA permit was separate from the process to issue a Special Use permit. Attorney 
Nichols inquired with Mr. Newsom if he had a current captains license, to which he 
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responded it was on hold due to medical reasons. Additionally, Attorney Nichols 
requested that Mr. Newsom confirm that the grant provided for construction of the Town 
dock was for boats 26 feet or longer, and Mr. Newsome confirmed.  
 
In response to inquiries from the board or attorneys in attendance, Mr. Newsom clarified 
the following 

• Fairway clearance was determined by standard design guidelines. The typical 
standard used was 1.5 times the boat length, and a more restrictive standard was 
1.75 times the boat length. Vessels 36 feet or smaller could still be accommodated 
based on usage of the guidelines  

• Safe navigation of a 43-foot boat into a slip was the responsibility of the captain 
and the conditions of the water and wind are contributing factors. 

• His design of the Town dock and Harnatkiewicz dock were both designed with 
safety considered and would not have put was seal on it if it were to endanger the 
public  

• Kirby Marshall with ATM used the same guidelines 
• Based on engineering experience and captain experience if the dock was built as 

proposed a 43-foot boat could not get into the slips closest to the proposed dock. 
There are other slips that could accommodate 43-foot boats. 

• A 100-foot boat could only be accommodated on the face dock.  
• Does not agree with conclusion 1 of the ATM report by Mr. Kirby’s report that the 

Bake Bottle and Brew dock would compromise access. 
• Agree with conclusions about there being problems with the vessel sizes at the 

Hiott/Schuler docks.  

A recess was taken from 6:54 pm to 7:00 pm. 

Kirby Marshall with ATM (Applied Technology Management) a Marine Consulting 
Design and Engineering firm provided the board with a background of his experience 
and education. Mr. Marshall shared that he reviewed the Special Use Permit at the 
request of the Town Attorney Cliff Parson, was conducted without emotion and from a 
geometrical standpoint. Mr. Marshall stated that the length of 43-feet was used in 
analyses due to that being the largest vessel allowed at the Town Dock.  In his opinion, if 
the Bake Bottle and Brew dock was construction the largest vessel that could dock at the 
Town slips facing that dock would be 39-feet using 1.5 times the vessel length calculation.  

Mr. Marshall further reviewed his findings considered that the other neighboring docks 
would be affected. The Hiott dock which directly abuts Bake Bottle and Brew would be 
affected and could potentially have difficulty based on the vessel size. Additionally, the 
Shuler dock was evaluated due to the Lady Swan Boat tours docking and it was 
determined that the proposed dock would present navigation challenges and 
compromise access. 
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In response to inquiries from the Board or attorneys in attendance, Mr. Marshall clarified 
the following: 

• ATM roles in other projects varied but has included: 
o Initial business development, client development, regulatory permitting 

assistance, marina planning, facilitation of design work, project 
management, recreational marina design, marketing analysis for new 
marina development, grant development for clients to receive funds such 
as the BIG Grant, economic forecasting, construction management services.  

• His review was conducted with the Recreation marina design standards which 
encompasses private docking facilities. 

• To reach the conclusions in his report they reviewed the application mainly from 
a geometrical standpoint and met with Town personnel, Mr. Harnatkiewicz, and 
Mr. Simpson.  

• The largest boat length that could be accommodated based on the fairway 
measurements was 39-feet in and out of the slips on the Town dock facing the Bake 
Bottle and Brew dock.   

• CAMA was a state agency for implementing coastal management practices and 
development and they focus on environmental and biological concerns.  

• The ability to navigate a vessel varies because it depends on the skills and ability 
of the boater. 

• Clearance guidelines would be affected based on the way a boat was dock/oriented 
at the docks 

• Imposing on another docks riparian rights to dock a boat like Lady Swan indicated 
they did was not customary but also not unheard of.  

Attorney Nichols presented the board with a printout from VisitSwansboro.org related 
to the Town Dock to be accepted as evidence. The printout was accepted as evidence, 
herein included as attachments G.  Attorney Nichols had Mr. Marshall verify that the page 
was for the Town Dock and to confirm that the note captured on that page indicated the 
following details: 

• During tidal transitions, a strong current run parallel with shoreline.  
• Boaters can easily slide into its 10 transient slips from the Intracoastal Waterway 

and dock for the day or overnight. With a dockside depth of 8 feet, the slips can 
accommodate vessels up to 100ft and charges $1.50 per foot/per day.  

In response to an inquiry from Attorney Nichols, Mr. Marshall confirmed that in his 
professional opinion if the proposed dock was constructed it would have an adverse 
effect on the Town dock on the side closest to the proposed dock.  

Tim Simpson, owner of Lady Swan Boat Tours addressed the board and provided letters 
from the Coast Guard, Governor of North Carolina, and Congress Member from Hours 
of Representatives as evidence that he was knowledgeable in the subject matter of vessel
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 operation and docking. The letters were accepted as evidence, herein included as 
attachment H. Mr. Simpson shared with the board that he opposed the proposed Bake 
Bottle and Brew dock because it would impact his ability to safely enter and exit the dock 
slip, he rents and has rented for the last 7 years at the Shuler dock. Additionally, another 
business rents a slip at the dock for a 45-foot dive boat, which would also be affected. 
Additional safety concerns he notes were that many boaters that use the Town dock are 
inexperienced and Bake Bottle and Brew serves alcohol.  

Attorney Pike inquired of Mr. Simpson what the amount of damage the proposed dock 
would cost to which Mr. Simpson had not answer.  

Attorney Nichols presented the board with a copy of the Shuler dock CAMA permit to 
be accepted as evidence. The permit was accepted as evidence, herein included as 
attachments I. Attorney Nichols had Mr. Simpson confirm the document and that the 
application captured that the typical boat length was indicated as 18 to 45 feet and that 
the length of the Lady Swan boat was 45 feet.  

In response to an inquiry from Attorney Pike, Mr. Simpson shared that he mailed a letter 
to CAMA in response to Mr. Harnatkiewicz application for the dock and received a 
response back from them. Additionally, Mr. Simpson confirmed that the did not file an 
appeal with the Coastal Resources Commission.  

In response to inquires from the Board, Mr. Simpson clarified the following details: 
• If the proposed dock was modified to provide a clearance of 67.5 feet he 

could still maneuver into his slip 
• There were no other docks in the area in which he could lease to 

accommodate his boats. 

Michael Diel, boat captain with Lady Swan Boat tours addressed the board and provided 
his experience background. He supports the conclusion that the proposed Bake Bottle 
and Brew dock would affect the Lady Swan Boat Tour business and operation of the 
vessels in and out of the slip and the Shuler dock.  

Attorney Pike called on Real Estate broker Tonya Melton as a witness, however, Attorney 
Nichols objected as she was not a licenses real estate appraiser. Mrs. Melton was not 
accepted as an expert witness but provided the opinion that the proposed dock would 
not substantially affect adjoining property values. Attorney Pike noted that there had 
been no evidence provided to support there was any effect on adjoining property values.  

Jane Simpson, co-owner of Lady Swan Boat Tours shared that they were proud of what 
they have brought the town in way of their business and what they offer and provided 
an economic value to the area. She also feels that the proposed dock will affect their 
business negatively.  

Fred Schatner of 148 Smallwood Drive, President of the Hammocks Beach Island Friends 
shared that the Lady Swan Boat Tours was an important business to them and to the
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 town. He urged the board to consider what the Lady Swan Boat Tour does and to allow 
them to keep their slip location.  

In response to inquiries from the Board or attorneys in attendance, Anna Stanley, Parks 
& Recreation director clarified the following: 

• There was no dockhand for the Town dock and during events a staff member was 
present to assist as needed 

• The dock accommodates vessels 26-feet or larger for overnight stays at a rate of 
$1.50 per foot 

• As long as access was provided to overnight boaters the grant status was fulfilled, 
there were no regulations to # of slips or specific sizes 

• The prior year rentals were 565 total reservations; 396 were 43-feet or smaller, 169 
were 44-feet or larger.  

• Reservations are managed, however day dockings are not managed due to no 
dockhand in place 

• The town does have to ensure access to the facility 

In response to inquiries form the board and attorneys in attendance, Jennifer Ansell, 
Planner clarified the following: 

• The Planning Board did not make a recommendation. A vote for recommendation 
failed 2:5, and subsequent motion was made for denial that failed due to lack of a 
second. Concerns mentioned were on safety 

• The Historic Preservation Commission did not approve or deny the application. 
Concerns mentioned were effects on the VSHED 

• The Shuler dock was not considered an adjoining property, the adjoining 
properties are the Town’s property and the Hiott property.  

Attorney Pike provided his closing arguments. The board was tasked with making two 
findings, would it materially endanger public health & safety will it substantially injure 
the value of adjoining or abutting properties. Many bright individuals were heard from, 
and it had been identified as being safe. Mr. Newsom placed his seal on the project 
because he supported it as a safe project. Mr. Kirby reports that boats under 39-feet would 
be ok, which the Coast Guard identified was 95% of all boats registered. A denial of the 
project would violate Mr. Harnatkiewicz’s right as a property owner and how he sees fit 
to operate his business. Objection by Mr. Simpson should not be accepted as he was a 
leaseholder and not the property owner and it was noted that the property owner was 
present and had not provided any objection. Testimony was provided by town staff that 
the BIG grant would not be affected by the proposed dock construction. Mr. 
Harnatkiewicz 's deserves to be able to expand his dock and the project has not been 
addressed as a problem with federal, state and local enforcement agencies involved with 
approval of the project. 

Attorney Nichols provided his closing arguments. The special use permit must be denied 
based on the applicant's burden to meet all criteria. If all criteria are not met the 
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application should be denied. There was no competent evidence heard supporting that 
the project would not substantially injure the value of adjoining or abutting properties. 
There was clear evidence from experts that there would be impacts on boater safety and 
the special use application should be denied because it would materially endanger public 
health & safety. Based on Mr. Kirby's report the special use permit should be denied as 
well. There could be alternative designs considered, however, the design before the board 
for consideration should be denied based on failure to meet the two criteria. 

In response to an inquiry from the Board Mr. Harnatkiewicz stated that he was open to 
conversation about an alternative, however, he worked on this dock for 6 months looking 
and many different options but does not feel there was a better design out there.  

The public hearing was closed at 8:57 pm.  

In reviewing the special use permit, the Board gave due regard to the nature and state of 
all adjacent structures and uses, and the districts within which the proposed use was to 
be located and made the following findings of fact concerning the request. Each item was 
voted upon individually and recorded below.  

1) The special use was allowed pursuant to § 152.210 and meets all the required 
conditions and specifications, including without limitation, those set out in § 152.211.  
"Marinas" and "Docks and Piers (commercially operated)" are allowed in the B-
2HDO Zoning District pursuant to the issuance of a Special Use Permit.  There are 
no specific conditions required under Section 152.211. 
 Passed 5:0 
 

2) The special use will not materially endanger the public health or safety if located 
where proposed and developed according to the plan as submitted and approved.  The 
dock expansion was designed by a licensed North Carolina engineer with substantial 
experience designing docks.  A Major CAMA Permit has been obtained for the dock 
expansion that requires a minimum setback from adjacent facilities, sets a maximum 
length for the dock, and requires an as-built survey to be provided. 

Passed 3:2, Ayes: Conaway, Turner, Philpott. Noes: Tursi, Pugliese      
 

3) The special use will not substantially injure the value of adjoining or abutting 
property, OR the special use was a public necessity.  There are existing, similarly-
situated docks along the waterfront in the vicinity of this dock. 

Passed 4:1, Ayes: Conaway, Turner, Pugliese, Philpott. Noes: Tursi 
 

4) The location and character of the special use, if developed according to the plan as 
submitted and approved, will be in harmony with the area in which it was located. 
The special use shall demonstrate conformance to the Land Use Plan or other plan in 
effect at the time and address impacts of the project as required by G.S. §160A-382(b).   
This was an expansion of an existing dock on the Town waterfront adjacent to other 
docks.  The CAMA Land Use Plan Update (2019) identifies the property as Traditional 
Town Center (TTC) and Urban Waterfront.  The Traditional Town Center (TTC) 
designation was characterized by mixed use pedestrian-oriented development with a 
mixture of small to mid-size retail, restaurants and multifamily residences intertwined
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5)  with civic and institutional spaces.  The Urban Waterfront designation recognizes 
areas having cultural, historical, and economic significance. Maritime traditions and 
longstanding development patterns make these areas suitable for maintaining or 
promoting dense development along the shore.  

Passed 5:0 

Based on the above findings, the Special Use Permit for 147 Front Street to allow the 
extension of the dock to add four slips for annual rental and additional spaces for day 
dockage was approved.  

Due to the late hour, the remining item on the agenda, Future Agenda items, was not 
presented.  

Public Comment 
Citizens were offered an opportunity to address the Board regarding items not listed on 
the agenda. No comments were offered. 

Board Comments 
Mayor Pro Tem Tursi suggested consideration be made on limiting the size of vessels 
allowed at the Town dock on the Bake Bottle and Brew side, and possibly create a safety 
policy.  

Adjournment 
On a motion by Mayor Pro Tem Tursi, seconded by Commissioner Philpott, the meeting 
adjourned at 9:20 pm.  
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